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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JACK FLAHERTY, JR., JACK FLAHERTY, SR. and  )

CAROL FLAHERTY, p aren t s an d  nat ural )

gu ard ians on  t heir o w n  behalf  and  t heir )

son , JACK, JR. )

)

                     Plain t if f s, )

)

       -vs- )

  Civ il  Act io n  No.  01-586  

)

KEYSTONE OAKS SCHOOL DISTRICT, DR. CARL )

DEJULIO, Sup er in t end en t  o f  Keyst one Oaks )

Schoo l Dist r ict , SCOTT HAGY, Pr in cip al o f )

Keyst one Oaks High  Sch oo l, ALEX COVI, )

Assist an t  Pr incipal o f  Keyst one Oaks High )

Schoo l, JOSEPH PERRY, At h let ic Dir ect o r  o f )

Keyst one Oaks High  Schoo l and  JEFF SIEG, )

At h let ic Coach  o f  Keyst one Oaks High  Sch oo l,)

)

                    Def end an t s. )

AMBROSE, Ch ief  Dist r ict  Jud ge.

OPINION

a n d

ORDER OF COURT

SYNOPSIS

Pend ing bef ore t he Cour t  is Plain t if f s’  Mo t ion fo r  Sum m ary Judgm ent  (Docket

No . 59) r egard ing  t he const i t u t io nalit y o f  cer t ain  po licies o f  Keyst one Oaks Schoo l

Dist r ict 's (“ KOSD” ) St ud en t  Hand b ook o f  2000-2001.  Def en dan t s have f iled  a Br ief  in

Opposit i on (Docket  No . 62), and  Plain t if f s have f iled  a Rep ly Br ief  (Docket  No . 65).

Af t er  carefu l considerat i on  o f  t he  subm issions o f  t he p ar t i es, and  based  on  m y



1Jack Flaherty, Jr. entered the conversation at his home by posting the following message:

K.O.

I think that V.P. richard [sic] has made some very great points (especially
about Baldwin) no one said that ko was winning states this year.  I don’t know
where you got this outlandish idea.  this [sic] is only the fourth year of mens
volletball [sic] in our school and we don’t have middle-school teams like some
other teams in our section do.  we [sic] are also a triple a team going against
some teams with twice the enrollment as us.  you [sic] also have to admit that
our section is arguably the toughest in the state.  Also our secret weapon
[redacted] will show the “Icon” what’s up.  Im [sic] not out to make excuses I
think we are gonna hold our own this year just ask North Hills.

PS Bemis [Bemis is Pat Bemis, a student at Baldwin High School and on their
volleyball team] from Baldwin: you’re no good and your mom [Pat Bemis’
mother is an art teacher at KOSD] is a bad art teacher

baldwin [sic] please

See, Exhibit 4.  The next message from Jack Flaherty, Jr. was from his home.

hell yeah

I couldn’t agree with you more.  Someone better call the Guiness book of
world records, for the biggest lashing in mens volleyball history.  These purple
panzies [sic] are in for the suprise [sic] of their lives.  I predict players and
fans will want to transfer to Ko after this game is through.  I also predict that
Bemis is going to shed tears on the court.  So people from baldwin [sic] I will
tell you this, you better save the ridiculous price of 2 dollars to go watch your
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Op in io n  set  f o r t h  b elo w , said  Mo t io n  is g ran t ed .

OPINION

I.  BACKGROUND

Th is act i on  ar ises ou t  o f  t he d iscip linary  act ion  t aken  against  Jack Flaher t y , Jr .

b y Def end an t s f or  post ing In t ernet  m essages o n  a w eb sit e m essag e b o ar d .  Engaged

in  a m essage board  conversat ion  reg ard ing an up com ing vo lleyb all gam e w it h

Baldw in  High  Sch o o l, Jack Flaher t y, Jr . post ed  t h ree m essages f rom  h is paren t s’

hom e and  one f r om  schoo l.1  Fo r  engag ing  in  t h e con ver sat i on  and  post i ng t he



school get embarrassed at for Bemis to make a spectacle of himself [sic]

P.S. My dog can teach art better than Bemis’ mom.

Id.  From home, Jack Flaherty, Jr. responded to a posting from someone with the name
Kauffmoney.

bitch please

Keystone Oaks has a few prospects for the all W.P.I.A.L [sic] team for
example Middle hitter [redacted].  He stands 6 foot 7 inches and is ready to
show those plum foreigners how to spike in America.  Also another player is
#5 Jack Flaherty (The True Icon) he is 72 inches of mullet madness who is
ready to let loose.  Last but not least is [redacted].  He is young but is a strong
canidate [sic] for W.P.I.A.L. MVP this year. watch [sic] out he is only a
freshman!  P.S. Kaufmoney eat my wad ho

Id.  The next message sent by Jack Flaherty, Jr. was sent from school while in a journalism
class.

how [sic] bad is ko [sic] going to beat Baldwin [sic] I predict a lashing and for
Bemis to shed tears.

Id.

2The par t ies have in f o rm ed  m e t hat  t hey h ave reached  a par t ial set t lem en t .  As

a resu lt , Plain t i f f s have f i led  a Mo t i on  f o r  Summ ary Judgmen t  on  t he on ly

rem ain ing issue o f  w het her  t he po licies set  f o r t h  in  t he KOSD St ud en t

Handbook t hat  govern  student  exp ression  are unconst i t u t i onally vague and

o ver b ro ad .  See, Mot ion  fo r  Sum m ary, ¶ 1.  

3

m essages bo t h  at  hom e and  schoo l, Def end an t s pun ished  Jack Flah er t y, Jr . p ursuan t

t o  t heir  po licies set  f o r t h  i n t he  Student  Handbook.  

Plain t if f s in  t h i s case, Jack Flah er t y, Jr ., Jack Flah er t y, Sr . and  Caro l Flaher t y,

p aren t s and  nat ur al guard ians o f  Jack Flahert y, Jr ., f i led a Com p lain t  and

sub seq uen t ly an  Am end ed  Com p lain t  (Do cket  No . 37) against  Def end an t s.2  Therein ,

Plain t if f s allege, in t er  alia, t hat  t he po licies used  t o  pun ish  Jack Flaher t y , Jr . f o r

exp ressions t h at  o ccu rr ed  o f f  cam p u s an d  at  h o m e ar e vag ue an d  o ver b ro ad  in



3The KOSD St ud en t  Hand book sect ions at  issue are as f o llow s:

DISCIPLINE

INFRACTIONS AND CONSEQUENCES

* * *

-At t ack  (p hysical, verb al, o r  w r it t en  abuse d irect ed

t ow ard  a schoo l em p loyee)

* * *

-Harassm ent  (sexual, et hn ic, racial, p hysical, ver b al -

see “ Sexual Miscon d uct ” ) /Bullying

Harassm ent  is def i ned  as any ongo ing

p at t ern  o f  abuse, w het her  physical or

verb al.

* * *

-Inapp ropr iat e lan guage/verbal abuse (m ay be

consid ered  “ At t ack) t ow ard an employee

-Inapp ropr iat e lan guage/verbal abuse t ow ard anot her  st udent

Plain t if f s’  Exh ib it  1, pp . 4-5 (b o ld  em p hasis in  o r igin al, it alic em p hasis ad d ed ).

STUDENT RESPONSIBILITIES

* * *

It  i s t he  responsib ilit y  o f  t he student  t o :

* * *

13. express ideas and  op in ions in  a respect f u l m anner  so  as

no t  t o  o f f end  o r  slander  o the rs;

4

vio lat i on o f  Plain t if f s’  const it u t ionally p ro t ect ed  r igh t s under  t he  Fir st  and

Fou r teen th  Am endm en ts t o  t he Un it ed  St at es Const it u t ion , as w ell as Ar t icle I, §7 of

t he Pen n sylvan ia Const i t u t i on .  See, Am end ed  Com p lain t .  The par t icular  po licies

id en t if ied  are con tained  w it h i n  t he Discip line, t he  Student  Responsib ilit y , and  t he

Techno logy p rovisions. Plain t if f s’  Exh ib it  1, p p . 4-5, 17-18. Said  p rovisions co n t ain  t he

t erm s “ abuse”  o r  “ ab usive,”  “ harassm en t ,”  “ in ap p rop r iat e,”  and  “ o f f en d ”  w h ich

Plain t i f f s ar gu e ar e vag ue an d  o ver b ro ad .3



Id. at  17 (em p hasis ad d ed ).

TECHNOLOGY

* * *

B. Techn olog y Abuse

* * *

c. use o f  com p ut ers t o  receive, creat e o r

send  abusive, ob scene, o r  inapp ro p riat e

m at er ial and /or  m essages;

Id. at  18 (em p hasis add ed ). 

5

Def end an t s have f iled  a Br ief  in  Op po sit io n t o  Plain t if f s’  Mo t ion  fo r  Sum m ary

Jud gm ent  and  Plain t if f s’  f iled  a Rep ly Br ief .  The issue is now  r ip e f o r  review .

II.  LEGAL ANALYSIS

A.  St andard Of  Review

Sum m ary judgmen t  m ay o n ly b e gr an t ed  if  t he p lead ings, deposit ions,

answ ers t o  in t er rogat o r ies, an d  ad m issions on  f ile, t oget her  w it h  t he af f id avit s, if

any, show  t hat  t here is no  gen uin e issue as t o  any m at erial f act  and  t hat  t he m oving

p ar t y is ent it led t o  jud gm ent  as a m at t er o f  law .  Fed . R. Civ. P. 56(c).  Rule 56

m and at es t he ent ry o f  sum m ary jud gm ent , af t er adeq uat e t im e fo r  d i scovery and

upon m o t i on , against  t he par t y w ho  f ails t o  m ake a sh o w in g su f f icien t  t o  est ab lish

the exist ence of  an  elem en t  essen t ial t o  t hat  par t y’ s case, and  on  w h ich  t hat  par t y

w ill bear  t he bur d en  o f  p roo f  at  t r ial.  Celot ex Corp. v. Cat ret t , 477 U.S. 317, 322 (1986).

In  consider ing  a m o t ion  f o r  sum m ary jud gm ent , t h is Cour t  m ust  exam ine t he

f act s in  a ligh t  m ost  f avo rab le t o  t he par t y  opposing  t he m o t i on .  In t e rnat ional Raw

Mat er ials, Lt d . v. St au f f er  Chem ical Co., 898 F.2d 946, 949 (3d Cir . 1990).  The bur d en



6

is on  t he m oving  par t y  t o  demonst rate  t hat  t he evid en ce creat es no genuine issue

o f  m at er ial f act .  Ch ipo llini v. Spencer Gif t s, Inc., 814 F.2d 893, 896 (3d Cir . 1987).    The

d isp ut e is gen uin e if  t he evid ence is such  t hat  a reasonab le jur y could  ret ur n  a

ver d ict  f or  t he n on -m ovin g p art y.  And erson  v. Libert y Lob by, Inc., 477 U.S. 242, 248

(1986).  A fact  is m at er ial when  it  m igh t  af f ect  t he ou t com e o f  t he su it  under  t he

govern in g law .  Id .  

Wher e t he non -m ovin g p ar t y w ill bear t he bur d en  o f  p roo f  at  t r ial, t he par t y

m oving f or  sum m ary jud gm ent  m ay m eet  i t s bur d en b y sh o w ing t hat  t he

evid en t iary m at er ials o f  r eco r d , if  r ed u ced  t o  ad m issib le evid en ce, w o u ld  b e

insuf f icien t  t o  car ry t he no n -m ovan t ’ s bur d en  o f  p roo f  at  t r ial.  Celot ex, 477 U.S. at

322. Once t he  mov ing  par t y  sat i sf i es it s bu rden , t he b urd en  sh if t s t o  t he nonm oving

p ar t y, who  m ust  go  beyond  it s p lead ings, and  design at e sp ecif ic f act s by t he use o f

af f id avit s, deposit i ons, adm issions, o r  answ ers to  in t er rogat o r ies show ing  that  t h ere

is a gen uine issue f o r  t r ial.  Id . at  324.  Su m m ar y ju d gm en t  m u st  t h er ef o r e b e

gr an t ed  “ again st  a p ar t y  who  f ails t o  m ake a show ing su f f i cien t  t o  estab lish  t he

exist en ce o f  an  elem en t  essen t i al t o  t hat  par t y’ s case, and  on  w h ich t hat  par t y w ill

b ear  t h e b ur d en  o f  p roo f  at  t r i al.”   Whit e v. West ing hou se Elect ric Co., 862 F.2d 56,

59 (3d Cir . 1988), quot ing  Celot ex, 477 U.S. at  322.

B.  Over br oad  and Vague

Plain t if f s seek a declarat ion  t hat  p o r t i ons o f  t he KOSD Student  Handbook are

unconst it u t io nally over b road  and  vague b ecause p ar t i cu lar  po r t i ons allow  f o r

pun ishm en t  o f  speech t hat  schoo l o f f icials deem  t o  be “ inapp rop r iat e, harassing,



4In  a foo t no t e, “ Defendan t s d ispu te  the  Plain t if f s’  legal con t en t ions th at  t h ere

is som e heigh tened  standard  beyond  t hat  set  f o r t h  i n Tin ker....”  See,

Defendan t s’  Br ief , p . 7, n .4.  I do  no t  read  Plain t if f s’  Br ief  t o  argue in  suppor t

of  a heigh t ened st and ard  as i t  ap p l ies t o t he issue at  hand .  To t he con t rary,

w hen  d iscussing  t h is Mo t i on  f o r  Summ ary Judgmen t  r egard ing  t he

const i t u t i onalit y  o f  t he po licy, as opposed  t o  t he  standard  app licab le t o  t he

set t led  quest i on  o f  whe ther  KOSD cou ld  p roper ly pun ish  Jack f o r  speech  he

ut t ered  at  hom e, Plain t if f s argu e t hat  t he Tinker  st an d ar d  ap p lies.  See,

Plain t i f f s’  Br ief , p . 9, 11-12.  Consequen t l y, bo th  par t i es app ly t he  Tinker

st an d ar d .

7

o f f ensive o r  abusive”  w it hout  def in ing t hose t erm s o r  l im it ing t hem  in  relat ion  t o

geo gr ap h ic boundar ies (at  schoo l o r  schoo l sponso red  even t s) o r  t o  speech  t hat

causes a m ate r ial and  substan t i al d isrup t ion  t o  t he schoo l day in  vio lat i on  o f  Tinker

v . Des Moines Independent  Com m uni ty  School Dist ., 393 U.S. 503 (1969).4  See,

Plain t if f s’  Br ief , p . 7-8.  A st at ut e m ay be declared  unconst it u t ional w hen  it  is

suf f icien t ly o ver b ro ad .  Sypn iew ski v . Warran  Hills Reg ional Bd . o f  Educ., 307 F.3d 243,

258 (3d  Cir . 2002).   “ An  overb road  statu t e is one t hat  is design ed  t o  pun ish  act ivit ies

that  are no t  const i t u t i onally p ro t ect ed , but  w h ich p roh ib it s p ro t ect ed  act ivit ies as

w el l.”   Killion  v. Fran klin  Reg ional Sch ool Dist ., 136 F.Sup p .2d  446, 458 (W.D. Pa. 2001).

On ly a st at u t e t h at  is su b st an t ially o ver b ro ad  m ay b e

invalid at ed  on  it s f ace. The Suprem e Cour t  has never  held

that  a st at ut e sho uld  b e invalidat ed  m erely b ecause it  is

p o ssib le t o con ceive o f  a sing le im p erm issib le ap p licat ion .

In st ead , in  a f acial challenge t o  overb read t h  and  vaguen ess

o f  a law , a cour t  m ust  dete rm ine whe ther  t he  enactm en t

reaches a sub st an t ial am ount  o f  const it u t ionally p ro t ect ed

cond uct .

Id . at  458 (cit at i ons om it t ed ).  Under  t he  “ ‘ vo id  f o r  vaguen ess doct r ine,’  a

governm en tal r egulat i on  may be d eclared  vo id  if  it  f ails t o  g ive a person adequat e

w arn ing t hat  h i s cond uct  is p r o hib it ed  o r  if  i t  f ails t o  set  o u t  ad eq u at e st an d ar d s t o
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p reven t  arb it r ar y and  d iscr im inato r y  en fo r cem en t .”   Kill ion , 136 F.Sup p .2d at  459,

cit ing , Ch icago v . Morales, 527 U.S. 41, 56 (1999) and  Kolender v . Law son , 461 U.S. 352,

357 (1983); Sypn iew ski, 307 F.3d  at  266.  In  det erm in ing  the  reach  o f  a po licy , every

r easo n ab le in t erp ret at ion  m ust  be consid ered  t o  save t h e st at ut e, includ ing

ad m in ist rat ive in t e rp retat i on  and  im p lem en tat i on  o f  t he  po licy.  Sypn iew ski, 307

F.3d at  259; Kill ion , 136 F.Sup p .2d  at  458, cit ing , Ward  v. Rock Ag ainst  Racism ,  491 U.S.

781, 795-96 (1989).

    1.  Subst ant ial disrupt ion

In it ially, Plain t i f f s argue t hat  t he po licies are  overbr oad and  vague because

they can  be in te rp reted  t o  p roh ib it  speech  t hat  is p ro t ect ed  by  the  Fir st

Am end m ent  in  vio lat ion  o f  Tinker .  Plain t if f s’  Br ief , p . 12.   In  Tinker , t he Un it ed

St at es Suprem e Cou r t  held  t hat  a st udent ’ s speech  at  schoo l m ay b e regu lat ed  on ly

w her e it  substan t i ally d isrup t s schoo l operat i ons o r  in t e r f eres w i t h  t he r igh t s o f

o t hers o r  t here is a realist ic t h reat  o f  d o i n g so .  Id . at  513; Saxe, 240 F.3d at  217;

Sypn iew ski, 307 F.3d  at  253.  Af t er a t h roug h  rev iew  o f  t he reco rd , I agr ee w it h

Plain t if f s. I no t e t hat  at  o ne po in t , Defendan ts m ake a f leet i ng refe rence t o  t he

f reedom  o f  exp ressio n  p ro visio n  in  t h e St u d en t  Han d b o ok w h ich  p r ovid es, in

per t i nen t  part : “ St ud ent s have t he  righ t  t o  express t hem selves in  any m anner  un less

such  exp ression  d irect ly  in t er f er es w it h  t he ed ucat ional p rocess....”   See,

Def end an t s’  Brief , p . 12, cit in g Plain t if f s’  Exh ib it  1, p . 12.  Said  p rovision , how ever ,

is separate  and  apar t  f r om  the  d iscip line, t he  st uden t  r esponsib ilit y , and  t he

t echno logy p rovisions at  issue.  In  add it i on , t he  f r eedom  o f  expr ession  p rovision  is
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does no t  r equ ir e o r  pu t  a schoo l o f f icial on  no t i ce t hat  h i s au tho r it y  t o  d i scip line

u nd er  a schoo l po licy is lim it ed  t o  t hose inst an ces w h er e a st ud ent ’ s ab usive,

o f f ensive, harassing o r in ap p ro p riat e behavior  causes or  is likely t o  cause a

sub st an t ial d isrup t ion  t o  schoo l operat i ons. See, Tinker, sup ra.  Defendan ts have no t

cit ed , and  I canno t  f ind , any o t her langu age in  t h e  KOSD Student  Handbook t hat

w ould  req uir e scho o l of f icials t o  m ake an  assessm ent  o f  w het her t he sp eech is

sub st an t ially d isru p t ive so as t o just i f y em p loyin g t he po licies t hat  w ould  cur t ail

sp eech .  

Rat her , in  opposit i on , Defendan ts go  beyond  t he  Student  Handbook and  look

t o  Board  Po licies t o  save t he Student  Handbook f r om  vio lat i ng t he  Tinker st an d ar d .

See, Board  Po licy  Nos. 257, 248 and  218 at   Def end ant s’  Exhibit s G-I (resp ect ively).  For

exam p le, Def en d ant s asser t   Board  Po licy  No. 218 com p lies w it h  t he sub st an t ial

d isrup t ion  requ irem en t  o f  Tinker w hen  it  st at es: 

Teachin g st af f  m em b er s an d  o t h er  em p lo yees o f  t h is

Board  havin g aut ho r it y o ver  st ud en t s shall have t he

aut ho r it y t o  t ake such  reasonab le act ions as m ay be

necessary t o  con t ro l t he d iso rd erly cond uct  o f  st ud ent s in

all sit u at i on s an d  in  all p laces w here such  st uden t s are

w it h i n  t he ju r isd ict i on  o f  t h is Bo ar d  an d  w hen such

co n d uct  in t er f eres w it h  t h e  educat i onal p rog ram  o f  t he

schoo ls o r  t h reatens t he  healt h  an d  safe t y  of  self  o r

o t hers.

Def en d an t s’  Exh ib it  I, p . 4 (em p hasis ad ded ).  I f ind  Def end an t s’  reliance on  t he

Board  Po licies lacking .  

Fir st , Board  Po licies are no t  ref er red  t o  o r  incorp o rat ed  in  t he St ud en t

Handbook o f  2000-2001.  See, Plain t if f ’ s Exhib it  1. Therefo re, I do  no t  f ind  t he
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def i n it i ons o r  lan guage in  t he Board  Po licies t o  be relevan t  t o  m y analysis o f  t he

Student  Handbook.  Second , even  if  Board  Po licy No . 218 shou ld  be  considered  par t

o f  t he  sam e and  read  in  con junct i on  t herew it h , t h e lan guage con t ained  in  Board

Po licy No . 218 is inclusive, rat her  t han  rest r ict ive, as req uir ed  un d er  Tinker .  As a

resu lt , Board  Po licy  No . 218 au tho r i zes d iscip line w here a st ud en t ’ s exp ression  t hat

is ab usive, of f end ing, harassing, or  inap p rop r iat e, “ in t e r f eres w i t h  t he educat ional

p rog ram  o f  t he schoo ls,”  but  does no t  lim it  it  t o  t hose cir cumstances t hat  cause a

sub st an t ial d isrup t i on  to  schoo l operat ions as requ ired  under  Tin ker.   Thus, I f ind

that   t he b read th  o f  t he St uden t  Handbook  po licies are over reach ing  in  t hat  t h ey  are

n o t  lin ked  w it h i n  t he t ext  t o  speech  t hat  substan t i ally d isrup t s schoo l operat i ons.

Absent  said  lan guage, I can  f ind  no  w ay t o  reasonab ly con st rue t he St ud en t

Handbook po licies t o  avo id  t h is con st it ut ional p rob lem . Theref o re, said  po licies are

unconst i t u t i onally overb road .

Assum ing, arguendo , I d id  no t  f ind  t hat  said  po l icies w ere overbr oad, I w ould

st ill f i nd  t hat  t he Student  Handbook po licies are u nco nst it u t ionally vague.  I

recogn ize t hat  “ [g ]iven  a schoo l’ s need  t o  be ab le t o  impose d iscip linar y sanct i ons

fo r  a w ide range o f  unant icip at ed  co nd uct  d isrup t ive o f  t he ed ucat ional p rocess, t he

schoo l d iscip linary  rules n eed  n o t  b e as detailed  as a cr im inal code wh i ch  im poses

cr im inal sanct ion .”   Bet hel Schoo l Dist rict  No. 403 v . Fraser , 487 U.S. 675, 686 (1986);

Sypn iew ski, 307 F.3d  at  260.  Never t heless, a st at ut e m ay no t  be so  vague as t o  perm it

i t  t o  b e arb it r ar ily en fo r ced  in  vio lat i on  o f  t he  Fir st  Am endm en t .  Sypn iew ski, 307

F.3d at  260, cit ing , Saxe, 240 F.3d  at  207; Kill ion , 136 F.Sup p .2d at  459.  Here, t he t erm s



11

abuse, o f f end , harassm en t , and  inap p rop r iat e, as set  f o r t h  in  t he  relevan t  Student

Handbook po licies are sim p ly n o t  def i ned  in  any sign if ican t  m anner .  See, Plain t if f s’

Exhib it  1, pp . 4-5, 17-18.  Def en d ant s argue t hat  I should  look t o  t he Board  Po licies f o r

m ore sp ecif ic def in it ions.  Again, I decline t o  do  so  because t he re is no  refe rence in

the Student  Hand book t o  put  t he st ud en t s on  no t ice to  look th ere. Thus, con t rary

t o  Def end an t s’  asser t i ons, I f i nd  t hat  t he  relevan t  Student  Handbook po licies do  no t

p rovid e t he st ud en t s w it h  ad eq uat e w arn ings o f  t he con d uct  t hat  is p roh ib it ed .

Mor eover , t he po licies are no t  just  vagu e in d ef in it ion , bu t  are also  vagu e in

ap p licat ion  and  in t erpr et at ion such  t h at  t h ey co uld  lead  t o  arb it rary en f orcem en t .

In  ap p ly ing t he St ud en t  Hand b ook po licies (and  t he Board  Po licies as Def end an t s

argue), Sco t t  Hagy, Pr incipal o f  Keystone  Oaks High  Schoo l, d id  no t  i n t er p ret  t he

sam e t o  req uir e him  t o  f ir st  analyze t he sit uat ion  t o  det erm ine if  t h e expr ession

creat es o r  is likely t o  creat e a sub st an t ial d isrup t ion .  In st ead , Mr . Hagy t est if ied  t hat

w hethe r t o  d i scip line a student  w ou ld  “ depend ,”  bu t  does no t  de f ine w i t h  any

p ar t icu lar it y t hat  i t  w ou ld  depend  on  whe ther  t he  exp ression  caused  or  is likely t o

cau se a substan t i al d isrup t ion .  See, Def en d an t s’  Exh ib it  A, pp . 38-40, 49-51.  While

Mr . Hagy  believes t hat  he can  d iscip line a st ud en t  f o r  b r in g in g “ d isresp ect , negat ive

p ub l icit y, negat i ve at t en t i on  t o  ou r  schoo l and  t o  our  vo lleyb all t eam ,”  t h is is sim p ly

no t  suf f icien t  t o  r ise t o  t he level o f  “ subst an t ial d isrup t i on ”  under  Tinker.

Def end an t s’  Exh ib it  A, p . 40; see also, Saxe, 240 F.3d at  215, cit ing , Tinker, 393 U.S. at

509 (“ The Sup rem e Cou r t  has held  t im e and  again , bo t h  w it h in  and  out sid e o f  t he

schoo l con text , t hat  t he m ere f act  t hat  som eone m igh t  t ake o f f ense at  t he con ten t
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o f  sp eech  is no t  suf f icien t  just if icat ion  f o r  p roh ib it ing it .” ); Killion  v. Fran klin

Reg ional Sch ool Dist rict , 136 F.Sup p .2d  446, 455 (W.D. Pa. 2001), quot ing , Saxe, 240 F.2d

at  212 (“ ‘ The m ere desir e t o  avo id  ‘ d iscom fo r t ’  o r  ‘ unp leasan tness’  is no t  enough

t o  just i f y rest r ict ing  st uden t  speech  under  Tinker.’ ” ).  Thus, I f i nd  t hat  r e levan t

p o licies in  t he  Student  Handbook (even  when  considered  in  con junct i on  w it h  t he

Board  Po licies) are so  vague t hat  i t  cou ld  perm it  Defendan ts t o  app ly t hem

arb it rar i ly.

Def end an t s fu r t her  argue t hat  t here was a h ist o r y  o f  p rob lem s w i t h  Jack

Flaher t y, Jr . and  o the r st udent s act i ng ou t  at  schoo l and  at  schoo l-sponso red  even t s,

such  t hat  t he pun ishm en t  w as just i f ied  under  t he po licy.  See, Def en d an t s’  Br ief , p p .

15-18.  A schoo l d ist r ict  can  just if y a p o licy w here it  can  dem onst rat e a con cret e

t h reat  o f  substan t i al d isrup t ion  t hat  i s lin ked  t o  a  h ist o r y  o f  past  even t s.  Sypn iew ski,

 307 F.3d  at  262; Killion , 136 F.Sup p .2d  at  455.  To  do  so , how ever , t he po l icy  m ust

have been  created  as a r esu lt  o f  t he past  h ist o r y  o f  even t s. Defendan ts’  argum en t

m isconst rues t h is concep t .  If  such  w as t he  case here, t hen  t he po licies at  issue m ust

have b een develop ed in  respo nse t o  t he prob lem s t hey w ere hav ing w i th  Jack

Flaher t y, Jr . and  o t her  st ud en t s.  See, id .  There is no  ab so lut ely no  evid ence t hat  t he

p o licies at  i ssue we re adop t ed  in  r esponse t o  a h ist o r y  o f  par t i cu lar  act i ons o r

ci r cu m st ances.  Conseq uen t ly , t h is argum en t  lacks m er it . 

As a resu lt , I f in d  said  p o rt i on s o f  t h e St u d en t  Han d b o ok t o  b e

unconst it u t io nally overb road  and  vague in  t hat  t hey f ail t o  l im it  a schoo l o f f icial’ s

aut ho r it y t o  d i scip line a student ’ s exp ression  t o  t hose instances whe re t he



5I no t e t hat  I cou ld en d  m y analysis here, because t h is f ind ing, alon e, is

su f f i cien t  t o  r ender  t he  relevan t  po r t ions o f  t he Student  Handbook

un con st it ut ional.  Nevert heless, f o r  com p let eness sake, I w ill con t inue w it h

Plain t i f f s’  geog raph ical lim it at i on  argum en t .
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expr ession  caused , o r  t h ere exist s a realist ic t h reat  o f , a sub st an t ial d isrup t ion  t o

schoo l operat i ons.5 

    2.  Geogr aphical limit at ion

Plain t if f s also  argue t hat  t he Student  Handbook is unconst i t u t i onally

overb road  and  vagu e b ecause it  f ails t o  geo graph ically lim it  a schoo l o f f icial’ s

aut ho r it y t o  d i scip line exp ressions t hat  occu r  on schoo l p rem ises o r  at  schoo l relat ed

act ivit ies, t hus p rovid ing un rest r ict ed  pow er  t o  sch oo l o f f icials. See, Plain t if f s’  Br ief .

Def end an t s have no t  po in ted  t o  and  I canno t  f ind  any langu age in  t he  KOSD Student

Handbook t hat  geo grap h ically lim it s a schoo l o f f icial’ s aut h o r it y .  In  opposit i on ,

h o w ever , Defendan ts again  go  beyond  t he  Student  Handbook and  look t o  Board

Po licies in  an  ef f o r t  t o  save t he  St ud en t  Hand b ook f rom  bein g unconst it u t io nally

overb road  and  vague.  See, Board  Po licy  No. 218 (Def end an t s’  Exh ib it  I).  Sp ecif ical ly,

Def end an t s asser t  Board  Po licy No. 218 p rovid es the requisit e geograp h ical lim it at ion

t o  “ st ud en t  con d uct  in  schoo l, dur ing t he t im e sp en t  in  t ravel t o  and  f r om  schoo l,

and  all af t er  schoo l and  even ing act ivit ies, incllud ing [sic] det en t io n ,”  and  “ in  all

p laces w here st ud en t s are w it h in  t he jur isd ict ion  o f  t he Board ....”   Def end an t s’

Exhib it  I, p. 3-4.  The Board  Po licies, how ever , are no t  ref er red  t o  o r  incorp o rat ed  in

t h e St ud en t  Han db oo k o f  2000-2001.  See, Plain t i f f ’ s Exh ib it  1.  Therefo re, I do  no t

f ind  t he def in it ions o r  langu age in  t he Board  Po licies t o  be relevan t  t o  m y analysis
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o f  t he  Student  Hand book. Thus, I f ind  t he b read th  o f  t he Student  Handbook po licies

are over reachin g in  t hat  t hey are no t  linked  w it h in  t he t ext  t o  any geo grap h ical

lim it at ions. See, Killion , F. Sup p .2d at  459.  Ab sent  said  lan guage, I can  f ind  no  w ay t o

r easo n ab ly co nst rue t he St ud en t  Hand b ook po licies t o  avo id  t h is co nst it u t ional

p rob lem . Theref o re, said  po licies are unco nst it u t ionally overb road .

Even  if  I d id  consider  Board  Po licy  No . 218,  I wou ld  st i ll f i nd  t he Student

Handbook po licies unconst i tu t ionally vague.  Def end an t s’  ow n  in t erp ret at ion  o f  t he

ap p licat ion  o f  said  Board  Po licy in  connect ion  w it h  t he  Student  Handbook po licies

d em o nst rat es t he  vagueness p rob lem s.  Sp ecif ically, w hen  Mr . Hagy w as asked

w hethe r it  m at t ers if  t he com m en t s o f  Jack Flahert y, Jr . w ere m ad e f rom  h is hom e

com pu te r , Mr . Hagy said  “ No .”   Plain t if f ’ s Exh ib it  10, p . 38.  Lat er , how ever , Mr . Hagy

t est if ied  t hat  p un ishm en t  o f  speech  depends on  “ if  i t ’ s t i ed  t o  t he  schoo l.”   Id , p .

51.  Mr . Hagy  f ur t her  t est if ied  t hat  he believes t hat  un d er t he po licies he can  pun ish

a st u d en t  f o r  sp eech  t h at  o ccu rs o ut sid e o f  schoo l p rem ises and  t hat  is no t  relat ed

t o  any schoo l act ivi t y, w her e t he exp ression  b rin gs “ d isresp ect , negat ive pub l icit y,

n egat ive at t en t io n  t o  o ur  sch o o l an d  t o  o ur  vo lleyb all t eam .”   Id.  at  40.  Sim ilarly ,

Jef f  Sieg, at h let ic coach at  Keyst one Oaks High  Schoo l, believes t hat  he  can  pun ish

Jack Flaher t y , Jr . f o r  post i ng an  in t ernet  m essage f rom  h is hom e com p ut er  becau se

“ it ’ s an  em bar rassm en t  t o  m y t eam  and  t o  m y o the r p layers.”   Plain t if f s’  Exh ib it

11. pp . 16-17

Q. Coach  Sieg, exp lain  t o  m e w hat  you  t h ink are t he

lim it s of  you r aut ho ri t y t o p un ish yo ur  vo lleyb all

p layers f or  sp eech  t hat  t akes p lace ou t sid e o f

schoo l.
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A. If  it  is go ing  to  b r ing  sham e to  th e schoo l o r  m y

prog ram , I basically d o  w h at  I d id .  I cou ld  susp end ;

I could  exp el.”

Id . at  32.   Thus, w i tho ut  any fur t her  def in it ion  or  lim i tat ion, t he po licy  cou ld  b e (and

is) read b y schoo l o f f icials t o  cover  sp eech  th at  occu rs o f f  schoo l p rem ises and  t hat

is no t  relat ed  t o  any schoo l act ivit y in  an  arb it rary m anner .  Theref o re, t h e  Bo ard

Po licy language does no t  cu re o r  negate  t he vagueness f ound  in  t he  Student

Handbook.  Conseq uen t ly, I f ind  t he St ud en t  Han d b o ok p o licies at  issu e t o  b e

un con st it u t io nally overb road and  vagu e b ecause t hey perm it  a schoo l o f f icial t o

d isciplin e a student  f o r  an  abusive, o f f ensive, harassing o r  inapp rop r iate  exp ression

t hat  occurs ou t side of  schoo l p rem ises and  no t  t ied  t o a schoo l relat ed act ivi t y.

Sim p ly put , t he  Student  Handbook po licies  co uld  b e in t er p ret ed  t o  p r o hib it

a sub st an t ial am o un t  o f  p ro t ect ed  sp eech .  Based  on  t he ev idence, t h e po licies  are

overb road  because t hey are no t  lim it ed  t o  sp eech t hat  causes, o r  is likely t o  cause,

a subst an t ial d isrup t i on  w i th  schoo l operat ions as set  f o r t h  in  Tinker.  Mo reover , t he

Student  Hand b o o k po licies do  no t  co n t ain  any geo graph ical lim it at ions. Thus, t he

p o licy cou ld  be read  t o  cover  speech  t hat  occu rs o f f   t he schoo l’ s cam pus and  no t

schoo l relat ed .  Theref o re, t he St ud en t  Hand b ook p o licies are unconst it u t io nally

over b road  and  vague.  

* * * * * * * * * * * * * * * * * * *

DATE FILED: FEBRUARY 26, 2003
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JACK FLAHERTY, JR., JACK FLAHERTY, SR. and  )

CAROL FLAHERTY, p aren t s an d  nat ural )

gu ard ians on  t heir o w n  behalf  and  t heir )

son , JACK, JR. )

                     Plain t if f s, )

       -vs- )

  Civ il  Act io n  No.  01-586  

KEYSTONE OAKS SCHOOL DISTRICT, DR. CARL )

DEJULIO, Sup er in t end en t  o f  Keyst one Oaks )

Schoo l Dist r ict , SCOTT HAGY, Pr in cip al o f )

Keyst one Oaks High  Sch oo l, ALEX COVI, )

Assist an t  Pr incipal o f  Keyst one Oaks High )

Schoo l, JOSEPH PERRY, At h let ic Dir ect o r  o f )

Keyst one Oaks High  Schoo l and  JEFF SIEG, )

At h let ic Coach  o f  Keyst one Oaks High  Sch oo l,)

)

                    Def end an t s. )

AMBROSE, Ch ief  Dist r ict  Jud ge.

ORDER OF COURT

And  now , t h i s 26 t h  d ay of  Febr uary, 2003, af t er  carefu l considerat i on  o f

Plain t if f ’ s Mo t ion  fo r  Sum m ary Ju d gm ent  (Docket  No . 59), it  is o rd ered  t hat  said

Mo t i on (Do cket  No . 59) is  g ran t ed .  The Clerk o f  Cour t  i s d irect ed  t o  m ark t h is case

“ CLOSED”  f o rt hw it h .

  BY THE COURT:

  ___________________________

   Donet t a W. Am brose, 

   Ch ief  U. S. Dist r ict  Judge
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